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<SAMPLE>

TECHNICAL ENERGY AUDIT & 

PROJECT DEVELOPMENT AGREEMENT

This Technical Energy Audit & Project Development Agreement (the "Agreement") is made and entered into as of <Date>, between <Energy Service Company Name> (ESCO), having its principal offices at <ESCO Address>, and the State of Idaho Division of Public Works (DPW) for <name of Agency or Institution> (Agency).


W I T N E S S E T H


WHEREAS, ESCO is a company with experience and technical and management capabilities to provide for the discovery, engineering, packaging, procurement, installation, financing, maintenance and monitoring of energy and water saving measures at facilities similar in size, function and system type to Agency’s facilities; and


WHEREAS, ESCO has submitted a response to DPW’s Request for Proposals (RFP) pertaining to the discovery, engineering, packaging, procurement, installation, financing, maintenance and monitoring of energy and water saving measures at Agency’s facilities.


WHEREAS, DPW has selected ESCO to provide the services described herein; and 


WHEREAS, DPW desires to enter into an agreement to have ESCO perform a Technical Energy Audit and Project Development Proposal to determine the feasibility of entering into an Energy Performance Contract to provide for installation and implementation of energy and water saving measures at Agency’s facilities. 


WHEREAS, if energy and water saving measures are determined to be feasibile, and if the amount of savings can be reasonably sufficient to cover all costs, as defined by DPW, associated with an energy performance contracting project, the parties intend to negotiate an Energy Performance Contract under which the ESCO will design, procure, install, implement, maintain and monitor such energy and water saving measures.   However, this intent does not commit DPW to entering into such Energy Performance Contract.  


THEREFORE, the parties agree as follows:

1.
Technical Energy Audit and Project Development Agreement


ESCO agrees to perform a Technical Energy Audit in accordance with the Scope of Work described below.  ESCO agrees to complete the Technical Energy Audit and present to DPW and the Agency a final report within <Number of Days –about 45 to 90 days recommended depending on size and complexity of facilities> calendar days from the execution of this Agreement.


The Agency agrees to assist the ESCO in performing the Technical Energy Audit in accordance with the Scope of Work described below. The Agency agrees to work diligently to provide full and accurate information.  ESCO agrees to work diligently to assess validity of information provided and to confirm or correct the information as needed.

          
ESCO agrees to offer a Project Development Agreement with a proposal of Energy Performance Contract terms and conditions, based on a recommended package of energy and water saving measures selected by the ESCO. The proposal will include details as specified in the Scope of Work below.

2.
Compensation to ESCO


Except as provided for below, within <Number of Days:  about 45 to 60 days recommended> days after ESCO’s submission of the final Technical Audit report, The Agency shall compensate ESCO for performance of the Audit by payment to ESCO of <Audit Cost Amount>  <Note to Customer:  Expect about $0.06 to $0.12 per square foot depending on project complexity, size and scope of project, and geographic location.>:

a. DPW and the Agency shall have no payment obligations at the time of execution of this Agreement, but acknowledges that the fee indicated above shall be incorporated into ESCO's project costs, in the event ESCO and DPW execute an Energy Performance Contract within <Number of Days – allow sufficient time for contract negotiation and signing; 60 to 75 days recommended> days, or such longer period as the parties may mutually agree, after submission of the final Technical Energy Audit report and Project Development Agreement by ESCO to DPW.

b. Should the ESCO determine any time during the Technical Energy Audit that savings cannot be attained to meet DPW’s terms as set forth in the RFP, the Technical Energy Audit will be terminated by written notice of the ESCO to the DPW. In this event this Agreement shall be cancelled and DPW and the Agency shall have no obligation to pay, in whole or in part, the amount specified.  

c. DPW and the Agency shall have no payment obligations under this Agreement in the event that ESCO's final Technical Energy Audit report does not contain a package of energy and water saving measures which, if implemented, will provide the Agency with guaranteed cash savings to meet the following terms:  Sufficient to fund Agency’s payments of all costs and fees associated with the Energy Performance Contract, including any annual fees to the ESCO, less any cash payment the Agency may choose to contribute.  Analysis will be based on  ESCO’s proposed financing terms including a conventional, level payment, fully amortizing (less a nominal final purchase option price of $1.00) lease-purchase agreement over a fixed twenty-five (25) year maximum term with a fixed rate of interest actually available to Division of Public Works or the Agency.

3.
Scope of Work

The Technical Energy Audit and Project Development Agreement shall be performed as described below:

a. Establish allowable cost and savings factors approved for consideration by Division of Public Works and the Agency.  The Agency will provide ESCO with sufficient guidance to develop savings estimates. 
1) Savings estimates may include: 

a) Procurement of low-cost energy supplies of all types, including electricity, natural gas and water;

b) Insulating the building structure or systems in the building;

c) Storm windows or doors, caulking or weather stripping, multiglazed windows or door systems, heat-absorbing or heat-reflective glazed and coated window and door systems, additional glazing, reductions in glass area or other window and door system modifications that reduce energy consumption;

d) Automated or computerized energy control systems;

e) Heating, ventilation or air conditioning system modifications or replacements;

f) Replacing or modifying lighting fixtures to increase the energy efficiency of the lighting system;

g) Energy recovery systems;

h) Cogeneration systems that produce steam or forms of energy such as heat, as well as electricity, for use primarily within a building or complex of buildings;

i) Installing new or modifying existing day lighting systems;

j) Installing or modifying renewable energy and alternate energy technologies;

k) Building operation programs that reduce energy costs including, but not limited to, computerized programs, training and other similar activities;

l) Steam trap improvement programs that reduce energy costs;

m) Devices that reduce water consumption; and

n) Any additional building infrastructure improvements that produce energy cost savings, significantly reduce energy consumption or increase the energy efficiency of the facilities for their appointed functions and are in compliance with all applicable state building codes.

2) Savings estimates will not include:

a) Agency in-house labor costs

b) Agency deferred maintenance cost  

c) Offset of future customer capital cost

3) The following items may be negotiated: 

a) Escalation rates for natural gas, electricity, water, material/commodity cost savings, and  allowable labor savings.  These are rates to be used in cash flow projections for project development purposes.  Actual rates and a floor rate may be used in a subsequent performance contract. <Note:  Check with your local utilities to ensure reasonableness.  Also note that rates could vary in different years during the contract term.>
b) Interest rates (municipal tax-exempt rates for public institutions)  
c) Agency equity cash outlay (Agency’s option)

4) The following items may not be negotiated:

a)
<Note:  Insert non-negotiable items from above list.>


5) The following markup costs are disclosed to provide DPW and the Agency with typical project costing approach for a project of similar scope and size.  These rates will be expected to be used in the Technical Energy Audit and subsequent Energy Performance Contract, however, scope and size of project may change and necessitate a change in the markups provided below.  . 

<Note:  Include any additional categories your ESCO uses in its pricing structure.>

Cost category 


% of project construction cost




Overhead



__________________


Profit




__________________


Markups on subcontractors

__________________


Markkups on equipment/supplies
__________________


Markups on self-performed work
__________________


Design




__________________


Construction Management

__________________


Commissioning


__________________


Monitoring and Verification

__________________


Other




__________________


<Note:  It is important to negotiate these costs prior to entering this Agreement.  Also, identify how markups and fixed fees were determined and how they will be applied.>

b. Collect data and background information from Agency concerning facility operation and energy use for the most recent three years from the effective date of this Agreement as follows. 

1) Building square footage.

2) Construction date of buildings and major additions

3) Utility company invoices 

4) Occupancy and usage information

5) Description of all energy-consuming or energy-saving equipment used on the premises, as available.

6) Description of energy management procedures utilized on the premises

7) Description of any energy-related improvements made or currently being implemented

8) Description of any changes in the structure of the facility or  energy-using or water-using equipment

9) Description of future plans regarding building modifications or equipment modifications and replacements  

10) Drawings, as available (may include mechanical, plumbing, electrical, building automation and temperature controls, structural, architectural, modifications and remodels)

11) Original construction submittals and factory data (specifications, pump curves, etc.), as available

12) Operating engineer logs, maintenance work orders, etc., as available

13) Records of maintenance expenditures on energy-using equipment, including service contracts

14) Prior energy audits or studies, if any

The Agency agrees to work diligently to furnish ESCO, upon request, accurate and complete data and information as available.  Where information is not available from the Agency, ESCO will make a diligent effort to collect such information through the facility inspection, staff interviews, and utility companies.      

ESCO agrees to work diligently to assess validity of information provided and to confirm or correct the information as needed.

c. Perform a facility inspection.  
1) Interview the facility manager, maintenance staff or others regarding:

a) Facility operation, including energy management procedures

b) Equipment maintenance problems

c) Comfort problems and requirements 

d) Equipment reliability, 

e) Projected equipment needs, etc. 

f) Occupancy and use schedules for the facility and specific equipment. 

g) Facility improvements, past and planned

2) Inspect major energy-using equipment, including:

a)
Lighting (indoor and outdoor)

b) Heating and heat distribution systems

c) Cooling systems and related equipment

d) Automatic temperature control systems and equipment 

e) Air distribution systems and equipment

f) Outdoor ventilation systems and equipment

g) Exhaust systems and equipment

h) Hot water systems

i) Electric motors, transmission and drive systems

j) Special systems (kitchen/dining equipment, swimming pools, laundry equipment, etc.)

k) Renewable energy systems

l) Other energy using systems

m) Water consuming systems (restroom fixtures, water fountains, irrigation systems, etc.)

3) Perform "late-night" surveys outside of normal business hours or on weekends to confirm building system and occupancy schedules, if deemed necessary.

4) Develop a preliminary list of potential energy and water saving measures.  Consider the following for each system:

a) Comfort and maintenance problems

b) Energy use, loads, proper sizing, efficiencies and hours of operation 

c) Current operating condition 

d) Remaining useful life

e) Feasibility of system replacement

f) Hazardous materials and other environmental concerns

g) Agency’s future plans for equipment replacement or building renovations

h) Facility operation and maintenance procedures that could be affected

The Agency will allow ESCO reasonable access to facility staff to ensure understanding of existing systems and opportunities.

ESCO agrees to work diligently to assess validity of information provided and to confirm or correct the information as needed.

d. Establish base year consumption and reconcile with end use consumption estimates. 

1) Examine utility bills for the past 3 years and establish base year consumption for electricity, gas, steam, water, etc. in terms of energy units (kWh, kW, ccf, Therms, gallons, or other units used in bills) and in terms of dollars.  Describe the process used to determine the base year (averaging, selecting most representative contiguous 12 months, etc.).  Consult with facility personnel to account for any anomalous schedule or operating conditions on billings that could skew the base year representation.  ESCO will account for periods of time when equipment was broken or malfunctioning in calculating the base year.  

2) Estimate loading, usage and/or hours of operation for all major end uses representing over five percent of total facility consumption including, but not limited to:

a) Lighting

b) Heating

c) Cooling

d) HVAC motors (fans and pumps)

e) Plug loads

f) Kitchen equipment

g) Other/miscellaneous


Where loading or usage are highly uncertain (including variable loads such as cooling), ESCO will use its best judgment , spot measurements or short-term monitoring.  ESCO should not assume that equipment run hours equal the operating hours of the building(s) or facility staff estimates.  

3) Reconcile annual end-use estimated consumption with the annual base year consumption to within five percent for electricity (kWh), fuels and water.  The miscellaneous category can be no greater than five percent.  This reconciliation will place reasonable limits on potential savings.  

4) Propose adjustments to the baseline for energy and water saving measures that will be implemented in the future and tht will remain separate from the Energy Performance Contract.   

e. Develop a preliminary analysis of  potential energy and water saving measures.
This list shall be compiled and submitted to DPW and the Agency within  <days> of the execution of this Agreement.         

1)
Identify measures which appear likely to be cost effective and therefore warrant detailed analysis  

2) For each measure, prepare a preliminary estimate of energy or water cost savings including description of analysis methodology, supporting calculations and assumptions used to estimate savings.  

f. Meet with DPW and the Agency to present preliminary findings prior to thorough analysis. Describe how the projected project economics meet DPW’s and the Agency’s terms for completing the Technical Energy Audit and Project Development Agreement. Discuss assessment of energy use, savings potential, retrofit opportunities, and potential for developing an energy performance contract.  Develop a list of recommended measures for further analysis. DPW’s rejection of calculations of savings, potential savings allowed, or retrofit recommendation shall be at the risk of the ESCO.

g. Analyze savings and costs for each energy and water saving measure.
1) Consider technologies in a comprehensive approach including, but not limited to: lighting systems, heating/ventilating/air conditioning equipment and distribution systems, controls systems, building envelope, motors, kitchen equipment, pools, renewable energy systems or other special equipment, irrigation, water saving devices.  

2) Follow the methodology of ASHRAE or other nationally-recognized authority and be based on the engineering principle(s) identified in the description of the retrofit option

3) Utilize assumptions, projections and baselines which best represent the true value of future energy or operational savings.  Include accurate marginal costs for each unit of savings at the time the audit is performed, documentation of materal and labor cost savings, adjustments to the baseline to reflect current conditions at the facility, calculations which account for the interactive effects of the recommended measures.

4) Use best judgement regarding the employment of instrumentation and recording durations so as to achieve an accurate and faithful characterization of energy use

5) Use markups and fees stated above where applicable in all cost estimates

6) Develop a preliminary measurement and verification plan for each measure 

7) Follow additional guidelines for analysis and report preparation given below

h. Prepare a draft “Technical Energy Audit” report.  The primary purpose of the report is to provide an engineering and economic basis for negotiating a potential Energy Performance Contract between the Agency and the ESCO.  The report shall be completed within  <days>  of the date of execution of this Agreement.  The report shall include:

1)
Overview

a) Contact information 

b) Summary table of recommended energy and water saving measures, with itemization for each measure of design and construction cost,  annual maintenance costs, the first year cost avoidance (in dollars and energy units), simple payback and equipment service life

c) Summary of annual energy use and costs of existing or base year condition

d) Calculation of cost savings expected if all recommended measures are implemented.  Include total percentage savings.  

e) Description of the existing facility, mechanical and electrical systems

f) Summary description of measures, including estimated costs and savings for each as detailed above

g) Discussion of measures considered but not investigated in detail

h) Conclusions and recommendations

2) Full description of each energy and water saving measure including:

a) Written description

(1) Existing conditions

(2) Recommendations.  Include discussion of facility operations and maintenance procedures that will be affected by installation/implementation.  Present the plan for installing or implementing the recommendation.   

b) Base year energy use 

(1) Summary of all utility bills

(2) Base year consumption and description of how established

(3) End use reconciliation with base year (include discussion of any unusual findings)

c) Savings calculations

(1) Base year energy use and cost

(2) Post-retrofit energy use and cost
(3) Savings estimates including analysis methodology, supporting calculations and assumptions used.   Clearly state how utility tariffs were used in calculating savings. 
(4) Conclusions, observations, caveats 
(5) Savings estimates must be liminted to savings allowed by DPW as described above.  
(6) Percent cost-avoidance projected 

(7) Description and calculations for any proposed rate changes
(8) Explanation of how savings interactions between retrofit options is accounted for in calculations.

(9) Operation and maintenance savings, including detailed calculations and description

(10) If computer simulation is used, include a short description and state key input data.  If requested by DPW, access will be provided to the program and all assumptions and inputs used, and/or printouts shall be provided of all input files and important output files and included in the Technical Energy Audit with documentation that explains how the final savings figures are derived from the simulation program output printouts

(11) If manual calculations are employed, formulas, assumptions and key data shall be stated.

d) Cost estimate -- detailed scope of the construction work needed, suitable for cost estimating. Include all anticipated costs associated with installation and implementation.

(1) Engineering/design costs

(2) Contractor/vendor estimates for labor, materials, equipment; include special provisions, overtime, etc., as needed to accomplish the work with minimum disruption to the operations of the facilities. 

(3) Permit costs

(4) Construction management fees

(5) Commissioning costs (or present this category in the Project Development Agreement total project cost below)

(6) Other costs/fees

(7) Company overhead/profit

(8) Environmental costs or benefits (disposal, avoided emissions, handling of hazardous materials, etc.)

(9) Note that all markups and fees stated in this Agreement shall be used in the cost estimates, unless otherwise documented and justified due to change in scope or size of project or other unforseen circumstances.

(10) Conclusions, observations, caveats

e) Other

(1) Estimate of average useful service life of equipment

(2) Preliminary commissioning plan

(3) Preliminary measurement and verification plan, explaining how savings from each measure is to be measured and verified (stipulated by agreement, utility bill analysis, end-use measurement and calculation, etc.)

(4) Discussion of impacts that facility would incur after contract ends.  Consider operation and maintenance impacts, staffing impacts, budget impacts, etc.

3) Complete appendices that document the data used to prepare the analyses.  Describe how data were collected.

i. Meet with Agency to:

Agency agrees to work diligently to provide full and accurate information, and will also allow ESCO   reasonable access to facility staff to ensure understanding of existing systems and opportunities

j. Revise Audit as directed by DPW.
k. Prepare a proposed “Project Development Agreement in anticipation of ESCO and DPW and the Agency entering into an Energy Performance Contract to design, install, and monitor the energy and water saving measures proposed in the Technical Energy Audit. 
1) Project Cost is the total amount the Agency will pay for the project and ESCO’s services.   Costs must be consistent with maximum markups and fees established above.  Costs may include but are not limited to:
a) Engineering, designing, packaging, procuring, installing (from Technical Energy Audit Report results)
b) Financing (based on interest rates likely available to DPW or the Agency at this time)

c) Performance/payment bond costs

d) Construction management fees

e) Commissioning costs

f) Maintenance fees

g) Monitoring fees

h) Training fees

i) Legal services

j) Overhead and profit margins not included above 
2) Include a List of Services that will be provided as related to each cost.  
l. Prepare a preliminary analysis of  energy performance contract terms to include: 
1)
List of energy and water saving measures included in recommended package

2)
Interest rate used in the analysis

3)
Expected contract term (in number of years)

4)
Analysis of annual cashflow for Agency during the contract term

5)
Explanation of how savings will be calculated and adjusted due to weather (such as heating or cooling degree days), occupancy changes or other factors.
4.
Termination

ESCO may terminate this Agreement at any time as described in Section 2.b. above.  

DPW may terminate this Agreement without cause upon at least 14 days written notice to the ESCO.  In this event the ESCO shall be compensated by the Agency for expenses actually incurred prior to termination.    

This Agreement may be terminated by either party upon 14 days’ written notice should the other party fail to perform substantially. Termination shall be effective 14 days from receipt of written notice.

5.
Insurance

Before commencing any Work under this Agreement, ESCO shall file with DPW insurance policies as specified below:

a. Workers’ Compensation Insurance with statutory limits as required by statute, and Employer’s Liability Insurance with limits of not less than $500,000.

b. For the duration of the Agreement, ESCO shall maintain Comprehensive General libability Insurance written on an “occurrence” basis. Such insuance shall bear a combined single limit per occurance and annual aggregate of not less than $5,000,000 and the annual aggregate shall be endorsed to apply separately for each job site or location, exclusive of defense costs. Such insurance will name DPW as an additional insured as respects ESCO’s acts or omissions, and shall contain standard cross-liability or severability of interest provisions and waiver of litigation. 

6.
Energy Performance Contract 

The Parties intend to negotiate an Energy Performance Contract under which the ESCO will design, install and implement energy and water saving measures which the Parties have agreed to and provide certain maintenance and monitoring services.  However, nothing in this Agreement should be construed as an obligation on any of the Parties to execute such an agreement.  The terms and provisions of such an Energy Performance Contract will be set forth in a separate agreement. 


IN WITNESS WHEREOF, and intending to be legally bound, the parties hereto subscribe their names to this agreement on the date first written above.

ESCO






Division of Public Works 

By: ___________________________
             By:___________________________









Larry V. Osgood

Its:  _____________________________

Its:  Administrator









_______________________________










(Agency)









By: ____________________________









Its:  ____________________________
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